Contested Wills
and Inheritance
Disputes

How can we help you?
We offer sympathetic handling of disputes concerning Wills
and Inheritance.
We realise how distressing such matters can be over and above your
personal and emotional loss.
Our team is led by skilled and experienced lawyers.
Management of your matter is based on a sensible and cost
effective approach.
Tel: 01243 532777
Email: info@owenkenny.co.uk
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Validity of a Will
The validity of a Will is confirmed (or ‘proved’) when it is seen by the Probate
Registry of the High Court and the Probate Registry issues a Grant of Probate.
This is called ‘Probate in Common Form’ and is by far the most common way.
A Will that is challenged as to its validity will be more closely scrutinised by the
Chancery Division of the High Court and the Court will require evidence from the
parties to support what they are each saying before making its decision on validity.
This is called ‘Probate in Solemn Form’.

It is possible to challenge the validity of a Will on
a number of grounds. Most disputes about validity
centre on ‘mental capacity’ but others are about
‘undue influence’ which may include allegations
of duress or coercion. There are two other much
less common grounds for a challenge. Cases can
involve more than one of these grounds. Homemade
Wills, especially those that don’t see the light of day
until after the Deceased has died, are more likely
to be challenged for validity than those prepared
by solicitors.
The validity of a Will can be disputed on several grounds; please see a brief
summary of each of the main grounds over the next pages.
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Mental Capacity
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A person making a Will must be capable of understanding the nature of what they
are doing and have a good grasp of the extent of what they own. Accusations of
‘incapacity’ often arise in cases of advanced age and frailty. This is why solicitors
are careful to ensure there is good evidence of mental capacity at the time, such as
a report from a doctor or even having a doctor witness the Will.
A Claimant challenging the Will on the grounds of mental capacity can formally
request evidence from the solicitor who prepared the Will as to whether the
solicitor took adequate steps to satisfy themselves that the Testator had capacity
at the relevant times. This is called a ‘Larke -v- Nugus Request’. It requires the
solicitor to sign a statement exhibiting evidence from their file and to do so at the
solicitor’s own expense.

Note that there are two points in time when a
person must have sufficient mental capacity: first
of all when they give instructions to the solicitor
or will-writer about what they want the Will to do
and, secondly, when they come to sign the prepared
Will. Mental capacity is allowed to decline or
differ between the two events but, in a nutshell, the
Testator must be fully aware of all things when they
give the instructions about what they want in the
Will and be at least aware that this is the Will they
previously gave instructions about on the day they
sign it.
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Undue Influence
This can range from ‘constant badgering’ by a friend or relative so as to be
included in a Will, to all-out threats and coercion. Cases involving questions of
‘undue influence’ often arise when there is evidence a person has ‘appeared on the
scene’ late in the Testator’s life and sought to ingratiate themselves with intent to
curry favour, or where there appears to have been a monopolising and controlling
influence by somebody. Someone kindly taking care of an elderly or infirm person
in the last year or so of their life can often translate in another relative’s eyes to
being mercenary, ‘muscling in’, gold-digging and opportunistic.

If a Will has been properly constructed and signed,
it is presumed to be valid and correct, so proving it
is the product of undue influence can be difficult
and the onus is on the Claimant. It might be easier to
bring a claim under the Inheritance Act instead if the
Claimant is able to do so.
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Want of Knowledge
or Approval
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Are the terms of the Will exactly what the Testator intended? Is this the document
they intended to be their Last Will & Testament? Did something go wrong between
the Testator giving instructions to a solicitor or Will writer and the signing of the
actual document? Sometimes this is as simple as asking, ‘Did the Testator really
read the Will properly before signing it?’

This can also cover cases where a person signs a
Will thinking it was something else (such as spouses
signing each other’s Will by mistake!) or in one case,
in our own experience, where there are two Wills both
signed and witnessed on the same day but differing
crucially in the wording. It can also include where
someone has been fooled into making a Will or
making a gift in a Will because of fraud.
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Non-Compliance
with Law or Statutory
Requirements
Under this ground we can lump a number of things. Starting at basics, a Will must
be in writing, signed by the person making it and that person’s signature must be
witnessed by at least two other people who are also present at the time (so, picture
it as three people in a room watching each other sign the document). There are
comparable, legally permitted ways for blind or physically incapacitated persons to
sign the document and the Will should set out clearly what has been done to make
it ‘signed’. Soldiers and other serving personnel on active military service can make
a valid Will even if it does not conform to the usual requirement of being witnessed
or where the document setting out their wishes for when they die is not actually
called a Will or Testament (e.g. a letter).
Other problems may arise if the Testator has married or entered into a Civil
Partnership since making the Will. Generally, this will revoke a Will unless the Will
itself says that it has been made in contemplation of such event.
Sometimes there is uncertainty whether the Will is complete or whether an
attempted alteration is effective. The requirements for an alteration are as strict
as that for signing the Will (i.e. signatures of Testator and witnesses). If the Will
appears to have had a document stapled or pinned to it but that document is no
longer with it, the Probate Registry or Court might call for evidence to find out what
has happened. This might also happen if someone has written ‘PTO’ or inserted an
asterisk at some point in the Will, as these alterations would suggest that there is
something missing that was meant to be incorporated in the terms of the Will.
Generally, a new Will automatically revokes all previous Wills, but you will not be
surprised to learn that Testators can sometimes manage to obscure this in the
wording. A home made Will might do this by saying something like, “This Will is to
be read alongside my previous Will.” But what if the Wills are incompatible? It is
then for the parties concerned, or for the Court, to sort that one out!
Sometimes people want to challenge a Will in the genuine belief that there is a
later Will that has been destroyed or lost and which needs to be found. The onus
of proving there is a later Will is, of course, on the person asserting such a case
and it will probably be difficult. If the Court decides that it is more likely than not
that there is no other, later Will in existence, the current Will is deemed to be the
last one. Even if evidence suggests another Will was made later, the fact that it
cannot be found after exhaustive searches raises a presumption that the Testator
deliberately destroyed and revoked it.
When a Will is decreed to be invalid by a Court for whatever reason, the previous
Will becomes ‘the last Will’. Or, in the absence of a previous Will, the Deceased has
died ‘intestate’.
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Disputing the
Interpretation of the Will
or Specific Terms

6

Testators who did not get good competent legal assistance in writing the Will
might create confusion as to what was actually meant or might cause legacies
to fail. The wording in the Will might not cater for the scenario of the Deceased
owning a replacement house at the time of their death ,or a new car, or a different
bank account than the one named, or for relatives dying or new ones being born.
Please note that there are a set of ‘Rules of Construction’ arising from statute
and reported law cases that tell Judges what to do in these scenarios. There is
insufficient space here to mention them but we would be happy to assist if you
have a question.
Disputes can arise also over ambiguity in the wording. This could, for example, be a
question as to which ‘Susan’ the Testator meant in respect of a certain gift: was it
Susan, his sister, or Susan, his niece? One of the ‘Susans’ might later want to bring a
claim, alleging that it was she that was meant to benefit from the gift.
Suffice to say that if the wording of a Will leaves room for doubt, there is a good
chance that somebody who could benefit from the doubt might feel inclined to
bring a claim asserting their own interpretation. If this cannot be agreed amicably,
there is little option but to apply to the Chancery Division of the High Court for a
declaration of how the Will is to be construed.

We should mention here the Rule that a witness to
a Will cannot benefit from a gift in the Will, unless
it is a professional charging clause by a solicitor or
accountant. A gift or legacy to a witness creates a
situation whereby the Will is still deemed valid but
the legacy to the witness is cancelled.
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Inheritance Act Claims
‘Inheritance Act’ refers to a statute called in full the Inheritance (Provision for
Family and Dependants) Act 1975. Such a claim is brought by a Claimant who is
one of a limited category of people closely connected to the Deceased. Not only is
such a claim limited to certain people only, it is also strictly limited in time. It must
be brought within six months of the issue of the Grant of Probate or the Grant of
Representation; ‘brought’ meaning commencing Court proceedings in time.
In such a claim, the Claimant is asking the Court to intervene because they assert
that the Deceased’s Will or the Rules of Intestacy (in the absence of a Will) has
created a situation where their financial needs are not being met. Although
not strictly based on ‘moral obligation’, the Court is being asked to question
whether the Deceased, if and when they came to make their last Will, ought to
have considered a financial gift to the Claimant (or a bigger financial gift in a lot
of cases).
Such claims are available for (a) children of the Deceased (unless adopted into
another family); (b) the Deceased’s surviving spouse or Civil Partner; (c) the
Deceased’s divorced spouse; (d) someone who was living with the Deceased - in
the sense that they were a couple - at the time of death and had been continuously
for two years; or (e) a person who had been maintained financially by the Deceased
at the time of death.
Divorced spouses are often barred from bringing such a claim by a term in the
Divorce Settlement Order, so that this door has been firmly bolted. Divorced
partners who did not use lawyers to reach a divorce settlement might have
inadvertently left the door open.
Recently, the Supreme Court has confirmed that Courts should not intervene with
a Testator’s wishes as expressed in a Will, unless there are very good reasons to do
so. These days this means because the Claimant will otherwise be left impoverished
and struggling to make ends meet. In short, the Claimant requires immediate
financial maintenance. If the Court decides that financial maintenance from the
Deceased’s Estate is necessary, they will not make it open-ended but limit it in
time or scope. They can order periodical payments to be made for a time, or order
payment of a lump sum that can be invested or used to buy an annuity, or order
the Deceased’s Personal Representative to provide a place for the Claimant to live
in (but not necessarily own).
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As most Inheritance Act claims are settled at a meeting between the parties and
their legal representatives or through a formal Mediation meeting, the parties
in the dispute can agree their own form of settlement and this can take many
different forms, some more imaginative or flexible than a Court might decide it.
Inheritance Act claims at Court can be extremely expensive and so it is always
necessary to consider ways of settling them and avoiding leaving it to the Court
itself to make the decisions. Most such claims are therefore settled at a round table
meeting, or by Mediation, or through an exchange of proposals between lawyers.
This is also very much encouraged by Judges.
Unfortunately, we have seen Estates depleted to the point of insolvency by
expensive and acrimonious inheritance claims. Such scenarios are to be avoided if
at all possible. One of the problems is that nobody can be sure who is going to pay
the costs of Court proceedings at the end. The Court has wide discretion to make
Costs Orders as they think fit. They can order individuals to pay costs out of their
own pocket, or the Deceased’s Estate to pay costs, or the parties to bear all their
own costs, or a mixture of each. A winning party might only recover a fraction of
the legal costs they have expended on the claim, so all these factors need to be
taken into account at the outset.

We would strongly recommend following the
guidance of experienced solicitors and barristers at
the beginning and throughout.
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Caveats; Revocation of a
Grant
Caveats
If you need to have a warning that somebody has applied for a Grant of Probate in
respect of a Will or a Grant of Representation where there is no known Will, you can
use the Caveat procedure which is relatively cheap and simple. You enter a Caveat
(on a standard form) at the local Probate Registry, together with the relevant fee
(currently £20), giving the Deceased’s full name, date of death and address. If
anyone then applies to register a Grant which refers to the Deceased, the Registry
will write to notify you. You will then have the opportunity of blocking the Grant
for the time being by ‘Entering an Appearance’ which is a standard form setting
out your reasons. Or, at the least, you will have been given a warning of what is
happening. The person trying to get a Grant has to “warn you off” by requiring
you within a limited time to present a good written reason for the challenge at the
Registry by Entering an Appearance, or else lose your right to object to the Grant
being issued. Caveats that have not been ‘warned off’ last for six months and then
have to be renewed for a further £20.

Revocation of Grant
It is possible to apply to revoke a Grant of Probate on the same grounds as for
challenging the validity of the Will (although you would be hard pushed to convince
the Chancery Division that the Will does not comply with legal or statutory
requirements once it has already been approved by the Probate Registry). Evidence
of fraud, undue influence and even lack of mental capacity could possibly be found
and be brought to the Court’s attention later. Providing the evidence is very good,
the Court would have no option but to look at the validity of the Grant, or of the
Will belatedly.

A Grant of Probate can be set aside when it
transpires that the Testator made a later Will.
A Grant of Representation can be set aside, likewise,
when it had been assumed (or asserted through
fraud) that there was no Will and that the Deceased
had died intestate, but a Will later comes to light!
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Disputes Against or
Between Executors
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This is a subject for another booklet. Let us just say that Executors, Administrators
and Personal Representatives owe very strict duties and obligations and, if they are
not carrying out their functions promptly, diligently or honestly, certain applications
can be made to Court to remove them, substitute them or sanction them (or a
mixture of each) . We would be pleased to advise you if you think you
have such a problem.

...and finally
We have attempted to make this booklet interesting
and readable for the legally unqualified reader
and therefore have deliberately avoided technical
language, jargon and every permutation and
manifestation of circumstance requiring particular
use of law and procedure in the field of disputed
Wills and inheritance. It would be a very thick
booklet indeed if we were to attempt all that! There
is no real substitute to getting proper legal advice
from a qualified person in your particular case,
whether you are contemplating a claim or dealing
with someone else’s claim. Each case very much
depends on its own set of facts and your case might
fall into one of the quirky exceptions or ‘grey areas’
not mentioned in this summary. We lawyers would
indeed be extinct if the Law in any field could be
contained in just a few pages!
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Glossary
Testator: The person who makes the Will intending that it deals with their assets
and belongings after they die and gives directions about other things such as
guardianship of children and wishes about burial or cremation.
Executor: The person who is appointed in the Will to carry out the instructions
in the Will.
Trustee: Often also the same person as the Executor. The person having a nominal
title to property that he or she holds for the benefit of others (or perhaps for himself
or herself and others).
Administrator: The person appointed by the Court to collect and distribute (‘wind
up’) a Deceased’s estate, when there is no one appointed in a Will to do so, or where
an Executor is unable or unwilling to do so.
Personal Representative: The person entitled to deal with the Deceased’s Estate,
i.e. an Executor or Administrator.
Intestacy: The position arising from the Deceased not leaving a Will or a valid Will.
Intestacy Rules: Statutory rules applying to such things as who is entitled to inherit
or take out a Grant when the Deceased died without a Will.
Estate: All of the Deceased’s property, assets and belongings.
Beneficiary: A person who benefits from a gift or a Trust set up in the Will.
Legacy: A gift, for instance one given in a Will.
Bequest: A gift given in a Will which is not a gift of land.
Residue: All that is left in the Estate once all debts, liabilities and specific gifts are
dealt with first. The remainder (‘the residuary estate’).
Codicil: A formal document which is supplemental to the Will and effectively adds to
it or changes it.
Grant of Probate: A Court Order validating the Will and appointing the Executor(s)
to act as Personal Representative of the Deceased’s Estate.
Grant of Representation: A Grant issued by the Court where there is no Will or no
viable appointed Executor and which appoints an Administrator instead.
Probate Court: A section of the High Court Chancery Division that deal with Wills.
Caveat: A notice entered in the Probate Court Register that no application for a
Grant of Probate or Representation should be made without prior notification to the
person who entered it.
Financial Provision: Usually refers to a Court Order that provides a sum of money
or other financial benefit out of the Estate.
Inheritance Act: The Inheritance (Provision for Family & Dependants) Act 1975.
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Other services offered
by The Owen Kenny
Partnership

S

eek advice about something that’s troubling you in relation to a Will /
Inheritance at Owen Kenny Solicitors. Our dedicated team, led by Mr Paul
Fleming, will be able to assist you and will provide you with the support and the
legal advice that you need.
Our other services:
Family Law

Wills, Lasting Powers of Attorney, Probate and Administration of Estates

Residential Conveyancing

Civil Litigation and Dispute Resolution

Landlord and Tenant Law

Offices based at Old Market House, Market Avenue, Chichester,
West Sussex PO19 1JR (tel no 01243 532777) and also at 38 South
Street, Chichester, West Sussex PO19 1EL (tel no 01243 790532).
Email for general enquiries: info@owenkenny.co.uk
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Key things you need to know about Constested Wills &
Inheritance Disputes in our easy-to-read pocket guide.
This informative guide covers all the main issues and
allows you to make an informed and educated decision
based on your own individual circumstances.
Guide includes:
• A useful glossary
• How a Will can be contested
• How Wills can be interpreted differently
• How someone can claim from a Deceased’s estate
by way of The Inheritance Act 1975

Registered Address
38 South Street
Chichester
West Sussex
PO19 1EL
Tel: 01243 790532
Fax: 01243 790534

Offices also at

www.owenkenny.co.uk

Old Market House
Market Avenue
Chichester
West Sussex
PO19 1JR
Tel: 01243 532777

